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This document is intended to provide background information about the framework under which these agreements operate.  It is not meant to give complete guidance, particularly since not every case is easily determinable and since there is no uniformity of opinion among governing bodies. 

I. 
Employee vs. Contractor

II.  
Personal Services vs. Purchased Services

III.
Competition and Filing requirements 

IV.
Exemption from Competition and Filling

V. Conclusion

I. Once you have determined your department has a specific need for which internal resources are not available, in order to take the correct action, you must consider the relationship under which you intend the incoming contractor to perform:

If you intend to create an employee relationship, an employment action should be initiated through human resources.  

If you intend to create a contractor relationship, then personal services contract is the appropriate action.

An essential criterion in the use of personal services is the independent, entrepreneurial relationship between the contractor and the agency.   

Factors that indicate “independent contractor” status include:
a.
Can earn a profit or have a loss

b.
Sets own hours

c.
Establishes the order and sequence of work

d.
Furnishes own significant tools

e.
Works for more than one firm

f.
Is paid by the specific job

g.
Cannot quit without liability; must meet contract specifications

h.
Offers services to the general public

I.
Has investment in facilities

j.
Has authority to hire and fire workers

Factors that indicate an “employee” relationship are:

a.
Relationship is ongoing

b.
Follows instructions about when, where and how to work

c.
Works for one employer, essentially devotes full-time to one business

d.
Is hired, supervised and can be fired by person(s) for whom work is performed

e.
May quit without liability

f.
Has set hours of work

g.
Follows sequence or order of work as set by person(s) for whom work is done

h.
Receives reimbursement for expenses

I.
Is trained by the employer

j.
Work is an integrated part of overall business operations 




k.
Payment is by hour, week or month, rather than by the job or commission

The degree of independence is the basic criterion upon which the determination between an employee and a contractor arrangement is made. If the “contractor” status is the appropriate working relationship, then Personal Services or Purchased services becomes the issue.  There is even a further refinement to the “independence” criterion in this case.  

II.
Purchased Services are defined as general support services provided by a vendor to accomplish routine or repetitive, continuing and necessary activities.  Examples are:  data entry, word processing, language translation, deaf interpreters, clerical support, printing, computer programming, equipment maintenance and repair, cleaning and janitorial services, and landscape maintenance to name a few.  Decision-making and analysis, if required, is of a more routine or superficial nature. These services are contracted by preparing a Purchase Requisition and they follow Purchasing regulation.

Specialized Services (particularly those services of a consultant) are professional or technical expertise, intellectual and varied, independent from the day-to-day control, temporary or short-term for a specific project.  Some examples are: management consulting, financial advisory services, report and technical writing, art work and graphic design, auditing, needs assessment, specialized training, legal services, guest speakers, fund raising and conference coordination. Specialized services  require a Personal Services Agreement.  Generally, performing artists provide specialized services.  

III.
Competition 

It is always advisable to use the competitive procurement process for personal services even when the contract type allows for a different route.    

Personal service contracts require “evidence” of competitive procurement if in a fiscal year single or cumulative amounts to a consultant reach or exceed $5,000.  Contracts of $20,000 or more require more rigorous competitive procurement.  

One exception is “sole source” contracts.  Sole source contracts imply this is such a unique type of service that only one consultant is clearly and justifiably the only practical source.  Sole source contracts as well as management-type competitive contracts are subject to more scrutiny through rigorous filing requirements.      

Filing:

Sole source contracts of $5,000 and up, cumulatively or singly, must be filed with the Office of Financial Management (OFM) at least (10) working days in advance of any services to be performed on the contract, regardless of the funding source.  

State-funded competitive contracts for $20,000 or more must filed with (OFM) at least 10 working days before the proposed start date of services.  Competitive contracts from $5,000 up to $19,999 do not need to be filed. 

Private or donated funds as well as some local or federal funds may not need to be filed if competitively procured.  
A filing consists of the submission of three documents: 

(1) A personal service contract filing face sheet, SF-110

(2) copy of the contract 

(3) document justification

 The justification should withstand public, legislative and executive scrutiny and will include different information dependent on the type of contract you are filing (i.e. sole source of $5,000 or more, management-type competitive over $19,999 etc..)

IV.
Exemptions from Competition and Filing Requirements
Contracts for less than $5,000

Intergovernmental Agreements

Client Services
Collaborative Research

Services for a Standard Fee

Architectural & Engineering
Client Services are contracts entered into for the direct benefit of clients (i.e students). 

Although all the above listed contracts are exempt from competition and filing, it is recommended the competitive process be followed in awarding these contracts to protect us from unfounded accusations.
V.
Conclusion:
In general, although independent contractors perform without supervision and are responsible for determining the day to day processes, we have the responsibility for hiring competent, reliable providers.  Deal only with reputable well established firms: contractors must be recognized, legitimate business, in compliance with federal and state laws concerning taxes, bonding, licensing, industrial insurance, etc..  Also, if state employees or other agencies have the resources you need, use those resources instead.

The key to effective procurement actions is planning and preparation.  Advance planning not only provides information, which enables responsible staff to decide how best to accomplish the procurement, but also provides the means to assure it is in compliance with statutes, regulations, policies and procedures.
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